
A testamentary trust is a trust that is established by your Will, where some or all of your estate assets are held “upon trust” 
for beneficiaries. It only comes into operation when you die, but you set the terms of the trust now.

FIXED TESTAMENTARY TRUST
A fixed testamentary trust is one in which the entitlements of the beneficiaries are clearly defined and cannot be amended. 
“Fixed” entitlements set out who receives the income and capital of the trust and can extend to the conditions upon which 
a person receives their entitlement. For example, a wife may leave her assets (“capital”) to be held upon trust to pay the 
income to her husband for his lifetime or until he remarries and upon the first of those to occur, the capital of the trust 
become wholly distributable to her children who are then surviving and upon them reaching 25 years of age.

DISCRETIONARY TESTAMENTARY TRUST
Like a fixed testamentary trust, assets of a discretionary testamentary trust are held by the trustee (who may or may not be 
controlled by the person intended to be the main beneficiary) for the benefit of the beneficiaries. However, the trustee has a 
broad discretion to distribute the trust’s income and/or capital among a range of potential beneficiaries (usually descendants 
and their spouses but it can be tailored to your needs) including the main beneficiary. The trust must “vest” – that is, be 
finalised and the assets distributed – within 80 years, so your descendants could benefit from your wealth for years to come.

ADVANTAGES
Depending on how the Will is drafted and in some cases who controls the trustee of the testamentary trust, potential 
advantages may include some or all of the following:

• Asset protection for “at risk” professionals or beneficiaries facing bankruptcy
• Asset protection in the event of marriage or relationship breakdowns
• Asset protection for beneficiaries who may be spendthrifts, addicts or disabled
• Income splitting advantages e.g. adult children and/or other relatives on low incomes
• Income tax advantages where there are minor children/grandchildren (because they are taxed at normal adult rates)
• Flexibility for the trustee to exercise its discretion taking into account the changing needs of the beneficiaries.
These benefits may extend to payments made to the estate in consequence of death e.g. superannuation death benefits or 
insurance proceeds paid to the estate rather than directly to dependants or nominated beneficiaries.

DISADVANTAGES
The cost of a Testamentary Discretionary Trust Will is usually considerably more than the cost of a standard Will.

Care must also be taken to ensure the testamentary trust is drafted carefully to minimise the risk of inflexibility or the trust 
not properly reflecting your wishes.

If, after the death of the Willmaker, the testamentary trust is activated there will be ongoing annual costs such as the cost of 
lodging tax returns.
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EXAMPLE
Jack dies of a head injury leaving an estate with investments worth $1,000,000. He is survived by his wife Jill and their two 
minor children.

Jack’s Will leaves his whole estate to Jill, who already earns $80,000 p.a. as a safety officer.

In the first year after Jack’s death, Jill receives income of $50,000 from the investments.

As she already has income of $80,000, Jill will pay tax of approximately $18,500 on the $50,000.

If Jack had established a discretionary testamentary trust in his Will, the trustee could have distributed the $50,000 in that 
first year equally between the two minor children e.g. for their education, medical and living expenses. Each child would 
have received $25,000 income. As each child would be taxed as an adult, the tax payable per child could be:

Tax on $25,000 – approximately $1,300 Total tax payable = 2 x $1,300 = $2,600

The tax saving would be approximately $18,500 - $2,600 = $15,900 in just one year.
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